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January 24, 2014 

John Swiecki 

Community Development Director 

City of Brisbane 

50 Park Place, Brisbane, CA 94005 

 

Via electronic mail to eir@ci.brisbane.ca.us 

RE:  Brisbane Baylands Draft Environmental Impact Report (EIR) 

Dear Mr. Swiecki: 

On behalf of San Francisco Baykeeper and our 2,300 members, please accept these comments to the 

Draft Environmental Impact Report (DEIR) for the Baylands Project, located in the City of Brisbane.  

Baykeeper views redevelopment of the proposed project site as an exciting opportunity to remediate 

and enhance a contaminated landfill for the benefit of the community and San Francisco Bay and hoped 

to provide positive feedback on the DEIR. However, for areas of critical importance to Baykeeper, 

namely hydrology, biological resources, geology, and hazards, we find the DEIR lacking in meaningful 

detail to an extent that precludes adequate public review.  

This DEIR consistently defers mitigation, preparation of studies, and initiation of consultation with 

agencies in a manner inconsistent with CEQA. Numerous courts have held that reliance on tentative 

studies for future mitigation after project approval, or reliance on overly vague and speculative 

mitigation measures, undermines and violates CEQA. See Federation of Hillside & Canyon Ass’ns v City of 

Los Angeles (2000) 83 Cal.App.4th 1252, 1260, 100 CR2d 301. Although assured compliance with laws 

and regulations may be adequate mitigation, such reliance is only proper where compliance can be 

reasonably expected. See Preserve Wild Santee v City of Santee (2012) 210 Cal.App.4th 260, 148 CR3d 

310; Stanislaus Natural Heritage Project v County of Stanislaus (1996) 48 Cal.App.4th 182, 195, 55, CR2d 

625. 

The DEIR repeatedly defers analysis and mitigation to future studies and permits, as summarized in the 

table below. We encourage the Applicant to provide significant updates in the Final EIR and permit an 

adequate comment period to inform the public on the full range of alternatives, impacts, and mitigation 

measures. 

Impact 
Mitigation 
Measure (MM) 

Method of Deferral 

Biological 
Resources: 
4.C-1 

MM 4.C-1e 

Defers the preparation of a ‘site-specific micrositing report’ prior to 
construction of wind turbines. Approvals for turbine installations require 
extensive consultation and analysis, which has not been fully assessed in the 
DEIR. 
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Biological 
Resources: 
4.C-1 

MM 4.C-1f 

This measure states ‘Prior to construction or operation of wind turbines within 
the Project Site, the applicant shall implement the following mitigation 
measure, which is based upon the California Bat Working Group Guidelines for 
Assessing and Minimizing Impacts to Bats at Wind Energy Development Sites in 
California (CBWG, 2006)’. 

The measure listed is limited to surveys and monitoring and fails to identify 
measures to minimize impacts to bats. 

Biological 
Resources: 
4.C-1 

MM 4.C-1g 

Compliance with Provision C.3 of the San Francisco Regional MS4 permit is 
contingent on development of a stormwater compliance plan at some 
unidentified date, utilizing unidentified mitigation measures to manage 
municipal stormwater. 

Biological 
Resources  
4.C-2 

MM 4.C-2b 
Mitigation measures to fulfill requirements of the NPDES General Permit for 
Construction Activities are inconsistent with the requirements of this permit 
and rely on analyses and reports that have not yet been developed. 

Biological 
Resources  
4.C-2 

MM 4.C-2c 

This catch-all mitigation measure for potential impacts to natural communities 
presumes such impacts cannot be foreseen or managed. Any impacts to 
natural communities should be identified and mitigated accordingly, in 
consultation with the appropriate resource agencies. 

Biological 
Resources 
4.C-4a 

MM 4.C-4a 

This mitigation measures states ‘Development in the Baylands shall be subject 
to a requirement for a Project -wide Open Space Plan.’ No specific details for 
the plan are identified, particularly how the objectives would be fulfilled to 
promote habitat linkages and create a ‘mosaic of native habitat types’. 

Biological 
Resources 
4.C-4b 

MM 4.C-4b 

This mitigation measures states ‘Development in the Baylands shall be subject 
to a requirement for a Marsh Wildlife and Habitat Protection Plan’. This plan 
has not been provided and approval must be contingent of the review and 
approval of the appropriate resource agencies. 

Cultural 
Resources 
4.D-1 

MM 4.D-1a 

Applicant defers the development of a ‘stabilization plan’ to protect and 
stabilize the Roundhouse from further deterioration and future vandalism. 
Given the Applicant has not prepared this document to date the public cannot 
determine the scale of impacts to cultural resources. 

Geology, Soils 
and 
Seismicity 
4.E-2 

MM 4.E-2a 

This measure calls for the development of a ‘design-level geotechnical report 
to provide construction methods and recommendations regarding grading 
activities, fill placement, soil corrosivity/expansion/erosion potential, 
compaction, foundation construction, drainage control (both surface and 
subsurface), and avoidance of settlement, liquefaction, differential settlement, 
and seismic hazards in accordance with current California Building Code 
requirements including Chapter 16, Section 1613’. 

Although final designs have not been established, geotechnical investigations 
should be carried out prior to approval and recommendations can be made 
regardless of the approved alternative. 

Geology, Soils 
and 
Seismicity 
4.E-2 

MM 4.E-2b 

This mitigation measures states ‘To address recovery from damage to future 
structures and to the landfill itself that may be caused by future earthquakes, a 
Post-Earthquake Inspection and Corrective Action Plan (Plan) for the site-
specific development projects within the former landfill portion of the Project 
Site shall be prepared and implemented by all Project applicants in accordance 
with Title 27 landfill closure requirements as approved by the RWQCB and the 
San Mateo County Department of Environmental Health prior to issuance of a 
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building permit.’  

Significant earthquake risks pose a significant threat to public safety and the 
environment that should be identified and planned for in advance of any 
project approvals.  

Greenhouse 
Gas Emissions 
4.F-1 

MM 4.F-1 
This measure impermissibly defers the preparation and approval of a 
Greenhouse Gases Emissions Reduction Plan prior to EIR approval.  

Hazards and 
Hazardous 
Materials 
4.G-2 

MM 4.G.2b 

This measure impermissibly defers the preparation of a Soil and Groundwater 
Management Plan until final grading plans have been approved. Given the 
sensitive nature of this project site, which sits atop a decommissioned landfill, 
soil and groundwater management should be addressed at the outset. Final 
grading plans are not required to conduct the appropriate analyses and seek 
consultation with the Department of Toxic Substances Control (DTSC), Regional 
Water Quality Control Board (RWQCB), and the San Mateo County 
Environmental Health Division. 

Hazards and 
Hazardous 
Materials 
4.G-2 

MM 4.G-2C 

This measure impermissibly defers the preparation and approval of a Master 
Deconstruction and Demolition Plan. Deconstruction and demolition activities 
are unlikely to vary considerably from one alternative to the other. 
Accordingly, this plan should be prepared in advance of EIR approvals. 

 

Surface 
Water 
Hydrology 
and Water 
Quality 4.H-1 

MM 4.H-1c 

This measure impermissibly defers the preparation and approval of a Final 
Stormwater Management Plan (SMP), in accordance with C.3 provision 
requirements of the San Francisco Regional MS4 permit. The EIR completely 
fails to adequately identify stormwater impacts for the various alternatives or 
how they would be managed, consistent with the C.3 provisions.  

As the EIR currently stands, the public is unable to determine likely water 
quality impacts to the lagoon, adjacent creeks or San Francisco Bay - particular 
concerns for San Francisco Baykeeper. 

Surface 
Water 
Hydrology 
and Water 
Quality 4.H-1 

MM 4.H-4a 

This measure states ‘Prior to issuance of a building permit, all site-specific 
development plans within the Project Site shall include systemwide drainage 
improvements that shall accommodate all increased runoff in accordance with 
City requirements and correct  known existing deficiencies’.  

This overly-vague mitigation measure is unsupported by any hydrologic or 
hydraulic studies to determine what improvements or modifications are 
required. The intention of the C.3 provisions of the San Francisco Regional MS4 
permit is to reduce peak discharges so that such modifications are unnecessary 
and that water quality is maintained. It is impossible, however, to determine 
how stormwater shall be managed and whether it is the intention of the 
Applicant to manage stormwater with traditional grey-infrastructure 
approaches or low impact development techniques.  

Surface 
Water 
Hydrology 
and Water 
Quality 4.H-1 

MM 4.H-4b 

This measure calls for ‘additional conveyance capacity by incorporating new 
storm drain facilities along Bayshore Boulevard north of Industrial Avenue. 
Development plans shall also require addition of a new inlet near the Bayshore 
Boulevard and Industrial Way intersection that is large enough to intercept 
surface flows from Levinson Overflow Area and the PG&E property in 
accordance with and as approved by the City’. 

No details have been provided regarding how such structures shall be sized, or 
how they will function as a treatment train to reduce stormwater discharges in 
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a manner consistent with the San Francisco Regional MS4 permit. 

This measure also states finished floor levels shall ‘provide a minimum of 1-
foot of freeboard above the 100-year storm event with tidal flow and 100 years 
of estimated sea level rise’. The DEIR makes some reference to estimated flood 
heights in the DEIR but fails to provide definitive finished floor levels or other 
design heights intended to minimize flood risk. 

Surface 
Water 
Hydrology 
and Water 
Quality 4.H-8 

MM 4.H-8 

This measure impermissibly defers the preparation and approval of a Sea Level 
Rise Risk Assessment Report to the City. Given the proximity of the site to San 
Francisco Bay and a tidal lagoon, this plan should accompany the EIR to 
facilitate adequate public review prior to review by the Bay Conservation and 
Development Commission (BCDC). 

Noise and 
Vibration 4.J-
1 

MM 4.J-2a 

This measure impermissibly defers the preparation and approval of a ‘detailed 
vibration design study’. Given the proximity of the project to Caltrain and 
Interstate 101 to anticipated sensitive receptors the public should have the 
opportunity to review such a study and inform the mitigation measure 
selection process. 

Traffic and 
Circulation 
4.N-1 

MM 4.N-1f 

 

This measure calls for the development of a Transportation Management Plan 
(TMP) prior to issuance of the building occupancy permit for an arena within 
the Project Site. Given the likely traffic impacts resulting from the project 
alternative including an entertainment arena, plus the need to encourage a 
range of transit options for the project, the public should have the opportunity 
to review this TMP prior to EIR approval.  

Thank you for considering Baykeeper’s comments. We hope the Applicant takes this opportunity to re-

evaluate the range of impacts and seek necessary consultations to permit adequate public review of this 

project.  

 
Sincerely, 
 

     
 
Ian Wren 
Staff Scientist 
San Francisco Baykeeper 

 


